3T (3rdYa) &1 Hraterd
Office of the Commissioner (Appeals) DX
S5 SHTCT STUTCT ST - SEHATSIG SEIMARKET
Central GST Appeal Commissionerate- Ahmedabad

STeEet Yo, IR AT, SHETars] SgHalEg 360084

e 2 CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015

B 26305065-079 B a26305136 - 079 :

DIN-20220164SW000031893A

o 25 r
e v - File No :GAPPL/COM/STP/362/2021 J6283 77 ° 5

arﬁa. 3 =T Order-In-Appeal No. AHM-EXCUS-001-APP-032/2021-22
fe=fe Date : 28.12.2021 T P9 P aNIg Date of Issue : 12.01.2022.

arge (die) g1 aiRd
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

‘ T Arising out of Letter F.No.STC/AHD/VCES/ANMOL INFRASOFT/1430/13-14
dated 01.02.021 issued by the Joint Commissioner (in-situ). Central GST,
Ahmedabad South Commissionerate.

g afrerepat @7 AT Td Tal Name & Address of the Appellant

M/s Anmol Infrasoft Inc.,

2" Floor, N.B.C.C. House,
Opposite Stock Exchange,
Panjrapole, Ahmedabad-380015.
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Any persoh_ aggrieved by this Order-In-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the following

. way .
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
% \warehouse or to another factory or from one warehouse to another during the course of
- _Processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside India of

on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified. under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944,
under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees
One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal:
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Under Section 35B/ 35E of Central Excise Act, 1944 or Under Section 86 of the Finance Act,
1994 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of should be accompanied by a fee of Rs.1.000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50
Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of
any nominate public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0O1.0. as the case may be, and the order of the adjudicating
authority shall bea- a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contained in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to e filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is @ mandatory condition
for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944,
Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment
of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPFAL

This appeal has been filed by M/s Anmol Infrasoft Inc., 2" Floor, N.B.C.C.
House, Opposite Stock Exchange, Panjrapole, Ahmedabad-380015 [hereinafter
referred to * the appellant”] against a letter dated 01.02.2021 [hereinafter referred to
as “ the impugned letter”] issued by the Joint Commissioner (in-situ), Central GST,
Division-VI, Ahmedabad South [hereinafter referred to as “the jurisdictional
authority”] on the subject of non-payment of tax dues declared under Voluntary

Compliance Encouragement Scheme — 2013 [hereinafter referred to as ‘VCES’].

2. The facts of the case, in brief, are that the appellant was engaged in providing
‘Business Auxiliary Services’ under erstwhile Section 65(105) of the Finance Act,
1994 and holding Service Tax Registration AIHPS0476MST001. In terms of the
Voluntary Compliance Encouragement Scheme - 2013 @ announced by the
Government vide Chapter VI - Finance Act, 2013 [hereinafier referred to as ‘the
Acr’], the appellant had made a declaration dated 30.12.2013 un‘er the said scheme as
provided in Section 107 of the Act, declaring a tax dues of Rs.10,31,084/- for the
period from April, 2008 to December, 2012 along with payment of 50% of tax dues
of Rs.5,15,542/-. The remaining tax liability of Rs.5,15,542/-was paid by them on
31.12.2014 along with interest of Rs.46,400/-. The Designated Authority, VCES
Cell, Service Tax Commissionerate, Ahmedabad vide letter dated 20.03.2015 issued
from F.No.STC/AHD/VCES/Anmol Infrasoft/1430/13-14 (New Group-II) informed
“the appellant that the tax dues declared by them in their VCES declaration was
wrongly arrived at by them as they had adjusted cenvat credit against the actual tax
dues liable to be paid by them, which was not permissible as per Rule 6(2) of the
Service Tax Voluntary Compliance Encouragement Rules, 2103 issued under
Notification No.10/2013 dated 13.05.2013. In terms of the said Rule, cenvat credit
shall not be utilized for payment of tax due under VCES. Theretore, it was held that
the appellant has short paid by their tax dues declared in their'return to the extent of
tax dues adjusted through the cenvat credit and thereby found to have failed to fulfill
the provisions of sub-section (3) and (4) of Section 107 of the Act for the reason of
which they were not issued the acknowledgement of discharge in form VCES-3. The
appellant was also communicated vide the said letter dated 20.03.2015 of the
Designated Authority that as per Section 110 of the Act, the declared amount is liable
to recover from them under the provisions of Section 87 of the Chapter viz. Chapter V
of the Finance Act, 1994 (32 of 1994). As per the department’; version, the actual tax
dues liable to be paid by the appellant under VCES in terms of their declaration was
Rs.16,85,683/- and the appellant had only paid Rs.10,31,084/- against the said

liability and the remaining amount of tax dues is liable for recovery from them.
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Accordingly, action for recovery of unpaid amount of tax dues seems to have been
initiated by the Range Superintendent and the jurisdictional authority vide their letter
dated 28.10.2015 and 13.11.2018 respectively vide which the appellant was requested
to pay up the remaining amount of unpaid tax dues. A further letter dated 01.02.2021
from F.No.STC/AHD/VCES/Anmol Infrasoft/1430/13-14  was issued by the
jurisdictional authority in this regard again asking the appellant to pay the remaining

tax dues unpaid.

3 Being aggrieved, the appellant-has filed the present appeal against the above
said letter dated 01.02.2021 issued by the jurisdictional authority contending, inter-
alia, that in the given matter instead of initiating action und Section 73 of the Finance
Act, 1994 within one year of date of declaration as stipulated in Section 111 of the
Finance Act, 2013, the department intend to resort the action under Section 110 of the
Finance Act, 2013; that Section 110 of the Act clearly suggests that action under
Section 87 can be resorted in the case where tax dues declared but not paid; that in the
given case of the appellant, he has discharged the declared amount of Rs.10,31,084/-
as declared in VCES 1 and the entire amount as declared has been paid vide Challan
No0.00424 dated 31.12.2013 and No.00325 dated 31.12.2014 and, hence, recourse to
this Section cannot be taken; that their Bank Accounts were freezed on the directions
of the department which was unfreezed later and they have not received any demand
notice, summons or show cause notice before this blocking -of Bank Accounts; that in
the given case, the appellant has clearly and correctly stated the entire facts in the
declaration, which has also not disputed by the department even while issuing the
acknowledgement of declarétion on 07.01.2014 in VCES 2; that no notice as per
provisions of Section 111(1) of the Act was served on them by the Commissioner of
Service Tax, Ahmedabad till date; that as per the provisions of Section 111(2) of the
VCES. no action shall be taken under subsection (1) after the expiry of one year from
the date of declaration and, therefore, if any action was required to be taken, the same
should have been:taken by 31.12.2014 as the declaration was filed by them on
31.12.2013 and thereafter no action may be taken; that there has been no
discrepancies as far as the payment of the dues as declared in VCES is concerned, the
entire amount as declared in VCES | was paid by them; and that they rely on the case
laws in the case of (i) Commissioner of Central Excise, Customs & Service Tax,
Hyderabad-I Vs. Giridhari Constructions [2019 (10) TMI 1043 — CESTAT
Hyderabad], (ii) Commissioner of Service Tax, Hyderabad-I Vs. Sravanthi

Contractors & De\ielope1‘s [2019 (9) TM! 648 — CESTAT Hyderabad] and (iii) M/s
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Aggarwal Communication Vs. CCE, Gurgaon I [2018 (5) TMI 1360 — CESTAT
Chandigarh].

4, Personal hearing in the matter was held on 02.11.2021. Shri Arjun Akruwala,
Chartered Accountant, appeared on behalf of the appellant. He re-iterated submissions

made in appeal memorandum.

i I have carefully gone through the facts of the case, appeal memorandum, oral
submissions made at the time of personal hearing and evidences available on records.
I find that the impugned letter dated 01.02.2021 issued by the jL’-‘risdictional authority
is regarding recovery of tax dues declared by the appellant under the Voluntary
Compliance Encouragement Scheme — 2013 (VCES). From .'thc said letter, it is
apparent that the same is with reference to the letter dated 20.03.2015 issued from
F.No.STC/AHD/VCES/Anmol Infrasoft/1430/13-14 (New Group-II) by the
Designated Authority, VCES Cell, Service Tax, Ahmedabad to the appellant, wherein
the said Authority has held that the part of tax dues declared and shown to have paid
by way of adjustment of cenvat credit by the appellant was not & valid payment in as
much as utilization of cenvat credit was not allowed for payment of tax dues under
VCES in terms of Rule 6(2) of the Service Tax Voluntary Compliance
Encouragement Rules, 2103 and, hence, there was a short payment of tax dues to that
extent on their part for which the benefit of the VCES cannot be extended to them and
the tax dues short paid was liable for recovery from them. It is, _Hms, evident that the
impugned letter is in consequence to the findings of the Designated Authority
discussed above which was communicated vide letter dated 20.03.2015. There is no
fresh decision/order by the jurisdictional authority vide the impugned letter so as to
make the appellant aggrieved against the same. The cause of action in the case
indisputably originates/arises from the findings dated 20.03.20i5 of the Designated
Authority discussed above and the impugned letter is only seeking implementation of
the decision dated 20.03.2015 of the Designated Authority. Therefore, there is no
decision/order by the jurisdictional authority in the impugned letter and for that
reason, it is not appealable under Section 85 of the Finance Act, 1994, If at all
aggrieved, the appellant should have challenged the decision of the Designated
~ Authority communicated vide his letter dated 20.03.2015, under which the amount of
tax dues under dispute was confirmed. I find that the appellarit has not challenged
the above decision/findings dated 20.03.2015 of the Designatea Authority and has
challenged the same by way of this appeal against the impugnecii letter, as is evident

from the contentions raised in the present appeal. It is apparént that the appellant is
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trying to circumvent the hurdle of limitation that comes into their way for challenging
the decision dated 20.03.2015 of the Desigﬁated Authority now as the period of
limitation for filing appeal in the said case is expired. In view thereof, the present

appeal filed by the appellant is not maintainable and is rejected accordingly.
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The appeal filed by the appellant stands disposed off in above terms.
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Attested: ' Date: 28.12.2021.
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(Anilkumar P.)

Superintendent(Api)eals),
CGST. Ahmedabad.

By RPAD.

To

M/s Anmol Infrasoft Inc.,

2" Floor, N.B.C.C. House,
Opposite Stock Exchange,
Panjrapole, Ahmedabad-380015.

Copy to:-

1. The Chief Commissioner, Central GST & Central Excise. Ahmedabad Zone .

2. The Principal Commissioner, Central GST & Central Excise, Ahmedabad South.

3. The Deputy/Assistant Commissioner, Central GST, Division-VI, Ahmedabad
South.

4. The Assisf@nt Commissioner (Systems),Central GST& Central Excise,
Ahmedabad South.

s—Guard File.
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